Due Expedition when Determining Sentence
A determination within a reasonable time is an independent right

In Porter v Magill [2001] UKHL 67, [2002] 2 AC 357 Lord Hope of Craighead said:

“108.I would also hold that the right in Article 6(1) to a determination within a reasonable time is an independent right and that it is to be distinguished from the Article 6(1) right to a fair trial. As I have already indicated, that seems to me to follow from the wording of the first sentence of the Article which creates a number of rights which, although closely related, can and should be considered separately. This means that it is no answer to a complaint that one of these rights was breached that the others were not. To take a single example, the fact that the hearing took place in public does not deprive the applicant of his right to a hearing before an independent and impartial tribunal established by law.”

In Shaw & Ors v R [2011] EWCA Crim 98 (04 February 2011) The Offenders argued that based upon the consequences of the delay between arrest and final sentence: two years prior to sentence, each had pleaded guilty to the main conspiracy, that the rights enshrined in Article 6(1) of the ECHR to a fair and public hearing within a reasonable time were infringed.

“In this court, it is submitted that the learned judge should have accepted this submission and reduced the sentence accordingly. Although no reference was made to authority, it is clear from this court's decision in Attorney General's Reference No 2 of 2001 ([2002] 1 Cr App R 272), that it was the practice of the court to take account of failure to proceed with a case with due expedition when determining sentence and in Mills v. Lord Advocate [2002] UKPC D2, [2004] 1 AC 441, a delay of 12 months in bringing an appeal (albeit that the appellant was on bail) led to a reduction of 9 months to the sentence "to compensate him for the effects of the delay" was said to be "an appropriate and sufficient remedy". Finally, in R v. Ashton [2002] EWCA Crim 2782, a delay of four years between sentence and the determination of the appeal led t a reduction of 12 months from a sentence of 18 years: the appellant had changed solicitors twice but the real problem came about through delay in granting legal aid. Mantell LJ observed (at para. 83): 

"We regard this case as being quite exceptional and … it should not be thought that any delay in listing which may be due to circumstances or conditions outside the control of the court or the prosecution will necessarily lead to a similar result." 

In Attorney General's Reference No. 2 of 2001 [2003] UKHL 68 (11 December 2003) the Lord Chief Justice said:

“20.If a person complains of a contravention of the reasonable time requirement in Article 6 and if the court comes to the conclusion that there has been a contravention, then at the request of the complainant the court is required to provide the appropriate remedy. If the court is willing and able to provide the appropriate remedy, then the court is not compelled to take the course of staying the proceedings. That is a remedy which the court can grant, but it is certainly not a remedy which it is required to grant. It seems to us in general that the approach that previously existed as to the provision of the remedy of staying the proceedings should be confined, as it was prior to the Convention becoming part of our domestic law, to situations which in general terms can be described as amounting to an abuse of the process of the courts. But, there are many other actions which the court can take which avoids the need for such action. In particular, if the court comes to the conclusion that this would provide the appropriate remedy, the court can mark the fact that the way the prosecution has been conducted does contravene the reasonable time requirement in Article 6(1) and acknowledge the rights of the defendant by so doing. In many cases the court will come to the conclusion that that is not a sufficient recognition of the defendant’s rights. If that be so, the court can then take other action. It can, for example, take account of the failure to proceed with the case with due expedition in the sentence which the court imposes. It has always been the practice for the courts in this jurisdiction to take into account delays of the sort to which we have referred when sentencing a defendant. It does so, recognising that it is inevitably a disadvantage to a defendant to have a charge hanging over his or her head longer than is reasonably required. The criminal process inevitably subjects an individual to distress. Albeit that they are acquitted at the end of the process, they will have been subjected to unnecessary distress. The difference which the Human Rights Act 1998 makes is that the remedies available to a court can be greater than they were hitherto. In particular it is now in appropriate circumstances open to the courts to make awards of compensation.”
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