Common Assault
Common Assault is an offence contrary to section 39 of the Criminal Justice Act 1988.  The offence is not defined by section 39 of the Criminal Justice Act 1988.
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In criminal law, the term ‘assault’ covers two separate offences: an "assault" and a "battery", which were formerly contrary to common law but are now said to be statutory offences contrary to section 39 Criminal Justice Act 1988.  
· An ‘assault’ is any act by which a person intentionally or recklessly causes another to apprehend immediate unlawful violence (Archbold 19-166 and 19-172) ;

· A "battery" is any act by which a person intentionally or recklessly applies unlawful force to another. (Archbold 19-166a and 19-174 to 19-175)
The term ‘unlawful’ as applied to assault in certain contexts may mean no more than ‘without consent’.
Every person’s body is inviolate
There is a fundamental and incontestable principle that every person’s body is inviolate. It has long been established that any touching of another person, however slight, may amount to a battery. Holt CJ held in 1704 that: ‘the least touching of another in anger is a battery’: see Cole v Turner 6 Mod Rep 149, 90 ER 958. In Wilson v Pringle [1986] EWCA Civ 6 (26 March 1986) it was held that for a battery the “touching must be proved to be a hostile touching”. Croom-Johnson LJ said:
“Hostility cannot be equated with ill-will or malevolence. It cannot be governed by the obvious intention shown in acts like punching, stabbing or shooting. It cannot be solely governed by an expressed intention, although that may be strong evidence. But the element of hostility, in the sense in which it is now to be considered, must be a question of fact for the tribunal of fact. It may be imported from the circumstances. Take the example of the police officer in Collins v Wilcock. She touched the woman deliberately, but without an intention to do more than restrain her temporarily. Nevertheless, she was acting unlawfully and in that way was acting with hostility.” 
Assault

There must be an act See: (Director of Public Prosecutions v Santa-Bermudez [2003] EWHC 2908 (Admin)) accompanied by a hostile intent calculated to cause apprehension in the mind of the victim. Where the hostile intent is not present, there will be no assault (See: Lamb R v [1967] 2 QB 981 (22 June 1967) and Archbold 19-166) unless it is proved that the defendant was reckless as to whether the complainant would apprehend immediate and unlawful violence.

In Stephens v Myers [1830] EWHC KB J37 (17 July 1830) the defendant advanced with his fist clenched toward the complainant/plaintiff, but was prevented from reaching him by the intervention of third parties. The defendant was liable for assault.

Tuberville v Savage [1669] EWHC KB J25 (30 January 1669)
“The evidence to prove a provocation was, that the plaintiff put his hand upon his sword and said, "If it were not assize-time, I would not take such language from you." The question was if that were an assault. The Court agreed that it was not; for the declaration of the plaintiff was, that he would not assault him, the Judges being in town; and the intention as well as the act makes an assault. Therefore if one strike another upon the hand, or arm, or breast in discourse, it is no assault, there being no intention to assault; but if one, intending to assault, strike at another and miss him, this is an assault: so if he hold up his hand against another in a threatening manner and say nothing, it is an assault. In the principal case the plaintiff had judgment.”
In R v Brown [1992] UKHL 7 (11 March 1993) Lord Jauncey of Tullichettle said:
“If the appellant's activities in relation to the receivers were unlawful they were also hostile and a necessary ingredient of assault was present.”

Assault Actus Reus

There does not need to be any violence only apprehension of violence. The apprehension must be immediate of violence. See: Tuberville v Savage [1669] EWHC KB J25 (30 January 1669) Constanza, R v [1997] 2 Cr. App. R. 492 (17th December, 1996), 
Both in the common law and under statute, the actus reus (Latin for "guilty act" or prohibited conduct) of an assault is committed when the act of one person causes another to apprehend or fear that unlawful force is about to be used towards him. Words alone can constitute an assault. R v Burstow R v Ireland Lord Steyn: 
“There is no reason why something said should be incapable of causing an apprehension of immediate personal violence, e.g. a man accosting a woman in a dark alley saying "come with me or I will stab you." I would, therefore, reject the proposition that an assault can never be committed by words.” A “battery” includes some degree of unlawful personal contact which may be applied intentionally or recklessly.

Further there must be some quality of reasonableness to the apprehension on the part of the victim. If the physical contact is everyday social behaviour such as a handshake or friendly pat on the back, this is acceptable even though the victim may have a phobia; although, if the defendant is aware of the psychological difficulty, this may be converted into an assault if the intention is to exploit the condition and embarrass the victim (see below -"hostile intent").

The apprehension must be of immediate unlawful force - if the defendant threatens injury tomorrow, an assault has not been committed, although such a threat might form a “menace” within the meaning of section 21 Theft Act 1968 for the purposes of blackmail. Thus, what is threatened must be capable of being carried out immediately. This would exclude a conditional threat. For example, if the defendant says that he would batter the victim senseless but for the presence of a police officer watching them both, no assault is committed as objectively speaking there is no immediate threat, and the victim is supposed to understand that he or she is in no immediate danger.

In assessing the nature of the threat and the fear it might generate, inequality in size can be disregarded so if a very small person threatens a very large person and it is obvious that the risk of any real injury from this attack is remote, the large person may nevertheless apprehend they may be subject to unlawful force.

Assault Mens Rea
There must either be an intention to cause the victim to apprehend immediate unlawful violence or recklessness as to whether the victim will apprehend unlawful violence.  The term ‘unlawful’ as applied to assault in certain contexts may mean no more than ‘without consent’.  

The mens rea (Latin for "guilty mind" or the fault element) for an "assault" is that in performing the act, giving rise to fear of immediate unlawful violence the actor either intended or was reckless as to whether such an apprehension would be created in the mind of the victim. Recklessness means that the actor foresaw a risk that the victim would apprehend the application of immediate unlawful violence, but nevertheless went on and took that risk.  For intention, see Woollin, R v. [1999] AC 82.  For recklessness, see: R v Cunningham [1957] 2 QB 396.  For seeing a risk and continuing anyway, see:  R v Savage; Parmenter [1992] 1 AC 699.
Battery

Battery: there is a fundamental and incontestable principle that every person’s body is inviolate. It has long been established that any touching of another person, however slight, may amount to a battery. Holt CJ held in 1704 that “the least touching of another in anger is a battery”: see Cole v Turner 6 Mod Rep 149, 90 ER 958. In Wilson v Pringle [1986] EWCA Civ 6 (26 March 1986) it was held that for a battery the “touching must be proved to be a hostile touching”.  Croom-Johnson LJ said: 

“Hostility cannot be equated with ill-will or malevolence. It cannot be governed by the obvious intention shown in acts like punching, stabbing or shooting. It cannot be solely governed by an expressed intention, although that may be strong evidence. But the element of hostility, in the sense in which it is now to be considered, must be a question of fact for the tribunal of fact. It may be imported from the circumstances. Take the example of the police officer in Collins v Wilcock. She touched the woman deliberately, but without an intention to do more than restrain her temporarily. Nevertheless, she was acting unlawfully and in that way was acting with hostility.” 
Battery Actus Reus and Mens Rea
Actus Reus: the application of unlawful force.
Mens Rea: There must either be an intention to inflict or apply unlawful force or violence or recklessness as to whether the victim will subjected to unlawful force.  The victim does not need to apprehend the unlawful force or violence.

In Faulkner v Talbot [1981] 1 W.L.R. 1528 at 1534 a case involving a charge of battery Lord Lane said:

"any intentional touching of another person without the consent of that person and without lawful excuse. It need not necessarily be hostile or rude or aggressive, as some of the cases seem to indicate"
The term ‘unlawful’ as applied to assault in certain contexts may mean no more than ‘without consent’. 
Mens Rea unlawful act
Lamb R v [1967] 2 QB 981 (22 June 1967) A dreadful human drama. In this case, the appeal court formulated an important rule about what does and doesn’t amount to an unlawful assault. The appropriate state of mental blameworthiness must exist at the time of the defendant’s conduct. Terence Lamb pointed a revolver in fun at a friend. He knew that there were two bullets in the revolver and also that neither of them was in the chamber opposite the barrel. But he didn’t realise that when the gun was fired the cylinder would automatically rotate. He shot his friend dead. The judge directed the jury that they could convict of manslaughter if the accused had been grossly negligent or if the killing had occurred in the course of an unlawful act. He told them that the pointing and firing of the revolver amounted to an unlawful act even if the accused had not intended to alarm or injure. On appeal, it was held that the pointing and firing was only the actus reus (the physical conduct) of assault but there was no criminal assault without the mens rea (a blameworthy mind). Although the accused might have been criminally negligent, the trial judge hadn’t properly explained to the jury what was required for there to be an criminal assault. His direction to them on an unlawful act had been wrong and so the conviction was quashed. Times on Line cases that changed Britain: 1955-1971.
Direct application of force

It is settled law that the application of force does not have to be by personal contact.

So, for example, if the defendant hits the victim with a stick this is battery, and so is throwing water over the victim: Pursell  v Horn (1838) 8 Ad and El 602, or setting a dog on the victim: Plunkerr v Marchell [I9581 Crim LR 252.
But for an obiter opinion that force may be indirect see: Haystead v Chief Constable of Derbyshire [2000] EWHC QB 181 it was held that although battery requires proof of a direct application of force this may occur through a medium over which the defendant has control (such as a weapon or another person). Thus, the defendant was guilty of assaulting a child who was dropped by his mother when the defendant punched her. This was an appeal by way of Case Stated against the appellant's conviction by the Justices of an offence of assault upon a child by beating, contrary to section 39 of the Criminal Justice Act 1988. 

DPP v K (1990) 91 Crim App R 23 This is a case whose context was a school chemistry class. One boy went to the lavatory to wash some acid off his hand. He took with him, very foolishly, a boiling tube of concentrated acid. He wanted to test the reaction of the acid with toilet paper, but then he heard footsteps outside. In a panic he poured the acid, or what remained of it, into the upturned nozzle of the drying machine that was there in the lavatory, and he went back to the class. Another boy went to the lavatory to wash his hands, turned on the dryer and the acid was injected into his face, leaving him permanently scarred. The first boy was charged with an assault causing actual bodily harm contrary to section 47 offences Against the Person Act 1861

The Justices dismissed the charge, but this Court, upon the prosecutor's appeal by way of Case Stated, directed a conviction, holding that on the Justices' findings: 

"It was clear that the defendant knew full well that he had created a dangerous situation and the inescapable inference was, that he decided to take the risk of someone using the machine before he could get back and render it harmless or gave no thought to that risk." 
The Impact of DPP v K by Kate Harrison and Berni Bell
R -v- Martin (1888) 8QBD 54, a case decided by the Court of Crown Cases Reserved presided over by the Lord Chief Justice, Lord Coleridge. The case is quite a celebrated one. It concerned events at a theatre when the defendant, intending to cause terror in the minds of persons as they left the theatre, put out the gas lights on a staircase which many of those present had to descend and also placed an iron bar across a doorway through which they had to pass in order to leave the theatre. There was a great panic in the theatre as the lights went out and there was a good deal of injury as persons ran down the steps and, no doubt, collided with the iron bar. 

The defendant in that case was convicted of unlawfully and maliciously inflicting grievous bodily harm upon two victims in particular. The Court on appeal upheld the conviction. 

Mr Head was not constrained to say that the case was wrongly decided. That would be a large hill to climb, although he rightly pointed out that no counsel appeared on either side of the case. His submission was that the case can be explained upon the basis that the Appellant was rightly convicted of inflicting grievous bodily harm without, however, having committed an assault; that is to say a battery (compare Lord Roskill's reasoning in Wilson). In the ninth edition of their textbook, Criminal Law, Smith & Hogan say this at page 406: 

"Most batteries are directly inflicted, as by D's striking P with his fist or an instrument, or by a missile thrown by him, or by spitting upon P. But it is not essential that the violence should have been so directly inflicted. Thus Stephen J and Wills JJ thought there would be a battery where D digs a pit for P to fall into, or, as in Martin, he causes P to rush into an obstruction. It is submitted that it would undoubtedly be a battery to set a dog on another. If D beat O's horse causing it to run down P, this would be battery by D. No doubt the famous civil case of Scott -v- Shephard is equally good for the criminal law.

D throws a squib into a market house. First E and then F flings the squib away in order to save himself from injury. It explodes and injures P. The acts of E and F are not 'fully voluntary' intervening acts which break the chain of causation. This is battery by D. If there is no violence at all, there is no battery; as where D puts harmful matter into a drink which is consumed by P."

Concurrence of actus reus and mens rea

Fagan v Metropolitan Police Commissioner (31 July 1968) Failure to act cannot not amount to assault but there is a requirement of concurrence (or coincidence) of actus reus and mens rea in order to establish the offence of assault.

"It is not necessary that mens rea should be present at the inception of the actus reus; it can be superimposed upon an existing act. On the other hand the subsequent inception of mens rea cannot convert an act which has been completed without mens rea into an assault."
Consent 

The term ‘unlawful’ as applied to assault in certain contexts may mean no more than ‘without consent’. Thus in some contexts the application of force need be nothing more than touching without consent. See Cole v Turner (1705) 6 mod 149; Faulker v Talbot [1981] 3 All ER 468. Archbold 19-180 "On a charge of common assault it is necessary for the prosecution to prove absence of consent See: R v Brown [1993] 2 All ER 75, [1994] 1 AC 212.”

In Meachen, R v [2005] Crim. L.R. 381 Lord Woolf CJ said:
“[7] When no bodily harm is caused, the consent of the victim to what happened is always a defence to a charge. Where at least bodily harm is caused, consent is generally irrelevant because it has been long established by our courts that, exceptional situations apart, as a matter of law a person cannot consent to having bodily harm inflicted upon him.”

A comment on the decision in the Criminal Law Review observes in relation to paragraph 7 of the judgment:
"It is submitted that this is a more desirable approach. Following logically, when D intended to cause only an assault/battery with consent and caused actual bodily harm, the valid defence to the assault/battery at the heart of the actual bodily harm charge should also preclude liability."

NB: Crown Prosecution Service v Shabbir & Ors [2009] EWHC 2754 (Admin) (21 October 2009) On a charge of common assault lack of consent may be inferred from evidence other than that given by the victim. “It would be remarkable if, for example, in an allegation of domestic abuse, mere assertion by the defence advocate would be sufficient to require the wife to give evidence, and her failure to do so result in an acquittal.”
Mode of trial and penalty
‘Common assault’ and ‘battery’ are summary only offences.  A person guilty of either offence is liable to a fine not exceeding level 5 on the standard scale, or to imprisonment for a term not exceeding six months (increased to 51 weeks under section 284(4)-(6) CJA 2003 on or after a day to be appointed after the amendment takes effect), or to both.  See: CPS Sentencing Common Assault 
In Lynsey (1995) 2 Cr.App.R. 667 the Court of Appeal held that for the purposes of section 40 Criminal Justice Act 1988 an offence of ‘common assault’ was to be construed as including battery and it may under certain circumstances tried on indictment.
In DPP v Taylor, DPP v Little (1991) 155 JP 713,  [1992] 1 QB 645, 95 Cr.App.R. 28, [1992] 1 All E.R. 299  it was held that assault and battery were separate statutory offences. Where there was actual as well as apprehended unlawful force, the charge should be assault by beating rather than assault and battery since the latter form was duplicitous in that it alleged two different offences. See commentary in [1991] Crim. L.R. 904.  In Haystead v DPP 164 JP 396, DC, [2000] EWHC QB 181 the Divisional court expressed the obiter opinion that common assault remains a common law offence.  
Notwithstanding DPP v Haystead the safe course is to allege the offences to be contrary to the statute.  See: Archbold 19-178.

Indictment
Count 1

Statement of Offence

Particulars of Offence

Battery contrary to section 39 of the Criminal Justice Act 1988

AB, on the – day of – 2011, assaulted CD by beating him.

Count 1

Statement of Offence

Battery contrary to section 39 of the Criminal Justice Act 1988

Particulars of Offence

AB, on the – day of – 2011, assaulted CD.
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